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DIGEST: 

P r o t e s t  f i l e d  w i t h  GAO more t h a n  10  
working  d a y s  a f t e r  adverse a c t i o n  by 
c o n t r a c t i n g  a g e n c y  o n  protest  f i l e d  w i t h  
i t  is u n t i m e l y  u n d e r  GAO B i d  Protest  
P r o c e d u r e s .  When t h e  adequacy  of 
s p e c i f i c a t i o n s  is c h a l l e n g e d  pr ior  t o  
b i d  o p e n i n g ,  t h e  b i d  o p e n i n g  c o n s t i t u t e s  
a d v e r s e  a g e n c y  a c t i o n .  

77estern Waste Management protests  t h e  i n a d e q u a t e  
s p e c i f i c a t i o n s  o f  i n v i t a t i o n s  f o r  b i d s  No .  1200-84-15 
i s s u e d  by  t h e  N a t i o n a l  P a r k  S e r v i c e  i n  c o n n e c t i o n  w i t h  
a c o s t  c o m p a r i s o n  t o  be made p u r s u a n t  to O f f i c e  of 
Management and Budge t  C i r c u l a r  A-76. W e  f i n d  t h e  
p ro tes t  t o  be u n t i m e l y .  ,. 

The p ro tes te r ' s  s u b m i s s i o n  i n d i c a t e s  t h a t  it f i l e d  
a t i m e l y  protest  w i t h  t h e  agency ,  t h a t  a f t e r  t h e  b i d  
o p e n i n g  da t e  t h e  protester  i n q u i r e d  a s  to  t h e  s t a t u s  
of i t s  p r o t e s t ,  and t h a t  n e a r l y  a month a f t e r  t h a t  t h e  
a g e n c y  in fo rmed  t h e  protester t h a t  "no award w i l l  be 
made unde r  this s o l i c i t a t i o n  because no  b i d s  were 
r e c e i v e d  ,I1 t h u s  r e n d e r i n g  t h e  protest "mootBB. More t h a n  
3 weeks l a t e r  W e s t e r n  f i l e d  i t s  p r o t e s t  here .  

O u r  Bid Protest  P r o c e d u r e s  permit a p r o t e s t  t o  be 
f i l e d  i n i t i a l l y  w i t h  t h e  c o n t r a c t i n g  a g e n c y ,  b u t  require 
t h a t  3ny s u b s e q u e n t  p r o t e s t  t o  t h i s  O f f i c e  be f i l e d  
w i t h i n  10 work ing  d a y s  o f  when t h e  p ro tes te r  knows o r  
s h o u l d  know o f  t h e  a d v e r s e  a g e n c y  a c t i o n  on  t h e  
protest .  4 C.F.R.  .§ 2 1 . 0 ( b )  ( 1 9 8 4 ) .  An a g e n c y ' s  
p r o c e e d i n g  w i t h  b i d  o p e n i n g  i n  t h e  f a c e  o f  a p r o t e s t  
a l l e g i n g  s o l i c i t a t i o n  d e f i c i e n c i e s  c o n s t i t u t e s  s u c h  
a d v e r s e  a c t i o n .  B e r n a r d  F r a n k l i n  Co., B-207126, May 3 ,  
1982, 82-1  CFD a 4 1 4 .  T h e r e f o r e ,  W e s t e r n ' s  10  d a y s  t o  
f i l e  a p r o t e s t  h e r e  s t a r t e d  r u n n i n g  some time p r io r  t o  
m i d - J u l y  when, t h e  p r o t e s t e r  i n d i c a t e s ,  b i d  o p e n i n g  was 
to  t a k e  place.  O b v i o u s l y ,  t h e  p r o t e s t  f i l e d  h e r e  on  
Sep tember  6 was n o t  f i l e d  w i t h i n  t h e  r e q u i r e d  period. 
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Even i f ,  for some r e a s o n ,  Wes te rn  had a l e g i t i m a t e  
r e a s o n  t o  n o t  v i ew t h e  s c h e d u l e d  b i d  o p e n i n g  as a d v e r s e  
a c t i o n  on i t s  protest ,  t h e  protest  f i l e d  here would 
s t i l l  be u n t i m e l y  since the September  6 f i l i n g  was n o t  
w i t h i n  1 0  days of when Western  r e c e i v e d  t h e  a g e n c y ' s  
l e t t e r  d e s c r i b i n g  t h e  protest as  moot. 

The protest  is d i s m i s s e d .  

Har ry  R. Van C leve  
A c t i n g  G e n e r a l  Counse l  
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